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Consultation: on the proposed rules setting out the information we require our
regulated firms to publish to deliver transparency information for consumers
in the legal services market

Summary of responses and CILEx Regulation’s response
A. INTRODUCTION

1. Following on from our transparency consultation in 2017, we consulted on the
rules we propose to implement which set out the information we require our
regulated firms to publish to deliver transparency information for consumers in
the legal services market. While our guidance will not be a regulatory
arrangement, we provided the draft guidance alongside the rules in the
consultation. Our consultation asked whether any issues were foreseen with
interpretation or implementation of the proposed rules. Our consultation ran for 6
weeks between 22 June and 3 August 2018.

2. In relation to the rules and or guidance we:

e engaged with CILEX;

e engaged directly with eight percent of our regulated firms for views (100% of
regulated firms affected were approached);

e continued to collaborate with the SRA and CLC to achieve consistency of
approach with drafting;

e participated in SRA led consumer focus groups testing together with the
CLC;

e ran a survey with our consumer panel to test a presentation suggested in our
draft guidance for consumer access to Pll and Compensation Arrangements;
and

e asked our Strategic Risk Committee to review them.

3. This report summarises the key points emerging from the responses together with
our response.

B. CONSULTATION AND CILEx REGULATION’S RESPONSE
Written responses
4. We received written responses from:

a) CILEx and
b) the Legal Services Consumer Panel (LSCP)
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5. The LSCP broadly support our position save that their view is that we should
require firms to publish staff mix and qualifications.

6. We have considered this both pre and post consultation. There is little knowledge
or understanding of the CILEXx professional titles amongst the public and within
legal and government organisations. We concluded that insistence of publication
would cause confusion for consumers. Additionally, the LSCP hopes we progress
to a subsequent phase which includes quality indicators. We will keep provision
of quality indicators work under review and monitor developments amongst other
legal regulators.

7. CILEx supports the principles that the rules are seeking to deliver to consumers
and the need for ongoing reviews to assess their impact.

8. CILEXx has requested that information about planned reviews of compliance is
published or supplied to entities ahead of the actual review; and welcome details
of other planned reviews, such as firm and consumer behaviour, complaints data.
It has asked whether reviews will involve other regulators for consistency and
shared learning.

9. Our current approach to supervision of our firms will extend to monitoring
compliance with the transparency rules and our initial approach will be to support
and assist our firms in relation to compliance. With the first review planned within
six months from the date of implementation, our firms will have been aware of the
general requirements for at least twelve to eighteen months. We believe that this
is a reasonable timescale for implementation and compliance. We will continue to
monitor the wider impact of the transparency rules on the legal sector and
continue to engage with the other regulators.

10.CILEx commented that there are issues with interpretation of the proposed price
rules. It said that “The requirement to disclose ‘total price’ within the Rules does
not appear to leave any margin for the existence of any unforeseen costs that may
later arise in the provision of legal services. Read in conjunction with the
Transparency Guidance, it is understood that the ‘total price’ can refer to an
‘estimated total price’ or ‘average total price’ subject to disclaimer. CILEX
recommends “the wording of the Rules be changed to reflect that the need for
disclosure relates to an indicative price, as opposed to an actual price.”

11.CILEX believes that there are issues with interpretation of price rules. CILEX is:
e welcoming of “the range of different approaches that providers can adopt for

disclosing price information, as devised by CRL in the Transparency
Guidance....it provides flexibility for providers to disclose information in a
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way that is fitting and relevant to their business context.” However, CILEx

suggests that varying options, including the ‘Range of Costs’ option, may

create a burden for entities in having to put up a variety of permutations to
cover themselves.

o of the view that “The ability for providers lacking in an online presence to
provide information upon request further facilitates this flexibility, whilst
ensuring that the new requirements do not place excessive burdens on
certain providers.”

12.While drafting the rules, we considered the wording relating to price at length. The
CMA require a total price of the legal service to be provided and we opted for the
proposed wording of the rule for clarity and future enforcement purposes. We
believe that this allows firms to be flexible in the way that they provide information,
while providing the total cost that the CMA require. Firms will still be able to explain
variations to a quoted price on the website, which is meant to be an indication to
consumers of the likely price they will pay.

13.CILEx foresees issues with the implementation in relation to Complaints and
Redress information. CILEXx refers to Law Society research and that the key to
improving transparency may not only be disclosure, but consumer awareness that
information disclosed is of value. It suggests supplementary measures may be
necessary to improve consumer awareness of regulation of legal services and the
impact this has on the availability of complaints and redress mechanisms.

14.We are working with the other legal regulators to improve public understanding of
these issues through Legal Choices.

15.CILEXx foresees issues with interpretation in relation to regulatory information. It
suggests that “additional clarity may be necessary in the wording of this rule, given
that “we” currently require an authorised “entity” to disclose: a). that it is required
to have PII to cover ‘all’ legal services, and yet equally to disclose b). ‘which’ legal
services are covered by the Authorised PII. Perhaps requesting itemisation of the
legal services that providers offer, coupled with disclosure that these are all
required to have PIl coverage would be clearer for consumers”.

16.We have considered the wording of rule 5 and believe that it covers two separate
issues:

e Afirmis required to have PII to cover all legal services it provides; and
e That the firm then communicates to the consumer clearly what legal services
are covered by PII.
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17.The issue that rule 5 addresses is a firm carrying out a legal service (for example,
writing a will) for which it does not have PII coverage and the client being unaware
of that.

18.1tis our view that as this level of information becomes more commonplace on firms’
websites, then consumers will become more aware of the protections that a firm is
making available. We have provided an example of how this information can be
communicated by the information provided on the Authorised Entity Directory and
in the draft guidance.

Online responses

19.We received 121 individual online responses, mainly from individuals we
regulate. A summary of responses, including relevant comments, to the
consultation is available at Annex A.

20.The majority of respondents did not see major issues with the interpretation and
implementation of the proposed rules.

21.While responses were positive to all the questions, for the rules relating to:

e price information, the respondents that did not see issues with interpretation
and implementation were 66% and 68% respectively;

e service, complaints and redress, and regulatory information the respondents
that did not see issues with interpretation and implementation were all
between 81% and 89% respectively.

22.While 30% of respondents remain resistant to provision of price transparency, the
comments made relate to opposition to the actual requirement to provide price
information, rather than to issues relating to interpretation or implementation of
the rules. This is evidenced by such comments relating to:

e commercial sensitivity;

e generating more complaints on price;
e race to the bottom; and

e one price does not fit all.

23.Positive comments were made on the drafting of the proposed rules and draft
guidance among the 66% of respondents who were supportive of the price
transparency rules.

24. About 82% of respondents said there would be no issues with interpretation and
implementation of rules relating to provision of service information. Comments
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made by the 16% of respondents that did see issues, related to resistance to
service information provision rather than interpretation or implementation of the
rules and included, “one size does not fit all” and issues with provision of
timescales.

25. About 83% and 86% of respondents respectively said there would be no issues
for interpretation and implementation of the rules for complaints and redress
information. Of those respondents that did, the comments made mainly
suggested that publicising these remedies would lead to the making of unfounded
complaints.

26.For the rules relating to provision of regulatory information, about 89% of
respondents anticipated that there would be no issues for interpretation and
implementation respectively. While provision of this information is already
required the comments from the 8-9% of respondents who anticipated issues
again related to the principle of providing the information and questioned the
value to the client.

27.Comments from respondents who did not anticipate issues with interpretation or
implementation of the proposed rules, included that they are simple and straight
forwards and the guidance is clear.

28.The comments about the draft guidance were all positive, save for one.

29.We consider that based on the responses received, the proposed rules can be
interpreted adequately when supported by our draft guidance. We made this
recommendation to our Board members at the September Board meeting, who
agreed the submission of the rules to the Legal Services Board for approval.

Annex A - summary of responses, including relevant comments, to the
consultation.



