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Introduction

The Citizens Advice service is a network of over 400 independent advice centres that provide free,
impartial advice from more than 3,000 locations in England, Wales and Northern Ireland including
many civil courts. In 2008/09, the Citizens Advice service in England and Wales helped nearly two
million clients with about six million problems. The CAB are widely engaged in the legal services
sector, for example:-

e 242 Bureaux have contracts with the Legal Service Commission to deliver legal advice and
casework in defined categories of law — principally debt, benefits/social security, housing,
employment and immigration.

Approximately 20 bureaux employ solicitors engaged in the conduct of litigation.
Approximately 180 bureau are involved in the delivery of pro-bono services by lawyers

94 per cent ob bureaux offer advice and representation services in Tribunals

Over 100 CABx offer advice services in County Courts.

We therefore have an interest in the area of legal services regulation and welcome the opportunity to
respond to the LSB’s consultations, not only as a provider of legal services, but also because we see
many of the issues and problems that arise for the consumers of legal services.

Key Points

Citizens Advice have supported the concept of Alternative Business Structures on the basis that a
wider range of business models incorporating both legal and non legal services could have the
potential capacity to serve consumer need better than the more traditional and restrictive legal
services menu in the private sector. Legal needs research from the Legal Services Research Centre
consistently shows that around a third of the population have unresolved civil legal problems at any
one time, and that a significant percentage get no advice at all." Moreover, as legal aid is restricted in
scope and only available to those on very low incomes, it is important that advice and legal services
providers outside the legal aid funded sector should be encouraged to innovate in order to reach
wider range of consumers at a lower cost.

Given that CABXx as not for profit organisations may be involved in ABS and legal and financial advice
in particular, much of this response is focussed on the issues arising for licensing “special bodies.”
However, we also represent the consumer interest. The overall policy framework needs to be
appropriate for protecting consumer interests, and in particular ensuring that those who need legal
services are not mis-sold inappropriate financial and legal products by commercial providers. On this
basis, the licensing regime needs to ensure that providers should not have unresolvable conflicts of
interest which result in consumer detriment, and that no business can operate in this area unless they
have operating procedures which protect the consumer’s interest. On this basis
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e We endorse the “risk based” approach to ABS proposed by the LSB; however greater clarity
may be needed as to what factors constitute risk, based on real evidence of consumers who
need and use legal services.

e The LSB, however, needs to understand fully the regulatory requirements applying to the
range of professionals that might, together with a legal professional, form an ABS in order to
deal with issues that may arise such as conflicts of interest and how products are presented to
consumers.

e |t will be important for the LSB to establish mutually agreed approaches with relevant market
regulators and professional conduct bodies (such as OFT, FSA and professional bodies such
as Cll) designed to ensure that consumers are properly protected. This might result in
changes to regulatory requirements of other regulators.

e We agree that “special bodies” may need to be licensed, but this should be done on a different
basis to that of commercial providers in order to bring the benefits of regulation to special
bodies and their clients, rather than imposing burdens.

Questions 1-4 — The Legal Services Board and licensing of
alternative business structures

Question 1 - What are your views on whether the LSB’s objective of a mid-2011 start date for
ABS licensing is both desirable and achievable?

Question 2 - How do we ensure momentum is maintained across the sector towards opening
the market?

Question 3 —What are your views on whether the LSB should be prepared to license ABS
directly in 2011 if necessary to ensure that consumers have access to new ways of delivering
legal services?

Question 4 - How should the LSB comply with the requirement for appropriate organisational
and financial separation of its licensing activities from its other activities?

In accordance with its statutory mandate, the LSB needs to take a lead in opening up the legal
services market to new channels of service delivery. This could potentially be achieved with an early
start to ABS licensing. However, there may also be wider factors which affect the timing and
development of alternative structures, particularly in the current financial climate where new
businesses ventures struggle. We have no fixed view on the start date for licensing, but welcome the
fact that there will be a transitional period for licensing “special bodies” as ABS

We consider that it would be appropriate for the LSB itself to be the lead regulator for licensing
Alternative Business Structures as this is the first experiment (for legal services) in entity based
regulation, which the current approved regulators are not set up to deal with. Regulation of entities is
likely to require a far less homogenous approach than that applicable to individual practitioners, one
that focuses on the delivery of service through particular business models and their outcomes for
clients. Whilst individuals working within an ABS will still need to be regulated by the professional
standards of approved regulatory bodies, it should be clearly maintained that regulatory policy for
Alternative Business Structures as discreet entities rests with LSB. Secondly, in developing and
delivering regulatory policies and functions for ABS licensing, the LSB should work strategically with
other regulators - for the example with the alignment of ABS licensing with licensing regimes for
claims management and financial advice. Otherwise, there is always the risk that some commercial
providers may embark on a game of “regulator shopping” in order to find the lightest touch available.



As regards the organisational and financial ring-fencing of the LSB’s licensing activities, we consider
this to be primarily a matter for the LSB itself to resolve, for example by establishing a special
licensing unit which reports directly to the Board or engaging independent consultants to ac as
licensing assessors. The Claims Management licensing model could be a model to follow.

Questions 5-6 - Market change and consumer benefits

Question 5 - How do you expect the legal services market to respond and change as a result
of opening the market to ABS?

Question 6 - In what ways might consumers of all types —including private individuals, small
businesses and large companies — benefit from new providers and ways of delivering legal
services?

It is near to impossible to guess what developments may occur in the future or to predict market
behaviour; policy-makers responsibility is with constructing the most appropriate regulatory
framework to encourage models that best meet the needs of the consumer. Nor can market change
simply be driven by permissible legal structures and practices new technologies for instance can be a
massive driver for market change with for example the development, delivery and transaction of legal
advice activity, and often reserved services, through internet channels and networking sites. This
itself is an issue that the LSB should engage with.

We see some potential benefits to consumers in developing the facility to access legal and financial
services from the same provider. In our experience, solicitors acting alone are not very effective at
providing practical financial advice, and even less so when it comes to advice on entitlement to
pensions and benefits and so we would like to see solicitors working more closely other advice
specialists such as welfare benefit advisers.

More broadly, the “access to justice gap” presents opportunities to both private and third sector
organisations to offer legal services in different ways. However, unless the market is properly
regulated it could become dominated by the practices of less ethical providers and market players
who at worst construct and deliver business models which prey on consumers’ vulnerabilities and
lack of knowledge. A salutary lesson needs to be leant from experience of dealing with the excesses
of the claims management market.> There are however clearly people who need legal advice or
assistance who would benefit from this being available through different business practices or
models, especially for those whose income is above the legal aid eligibility limit and who light benefit
from being able to access legal advice within a financial services context.

Question 7 — 9 - Impacts for the Legal Profession

Question 7 - What opportunities and challenges might arise for law firms, individual lawyers,
in-house lawyers and non-lawyer employees of law firms as a result of ABS?

Question 8 - What impact do you think ABS could have on the diversity of the legal
profession?

% See Citizens Advice’s Report on the personal injury sector, No Win, No Fee, No Chance, 2004



Question 9 - What are the educational and developmental implications of ABS and what
actions need to be taken to address them?

These are largely issues for the legal professions themselves, but there are likely to be significant
long term implications for legal education, training and development as well as the profile of the
professions, as legal services providers start to work in new ways. For example legal education and
training providers, services that are not actually dealt with directly in the Legal Services Act, may
need to respond to the new needs and opportunities offered by working in Alternative Business
Structures and special bodies.

The LSB also should look to way in which best practice and standards can be shared across the
sector and to encourage diversity. For example, the LSB may want to consider investigating
“kitemark” or “quality mark” systems in respect of benchmarks such as diversity and customer
service. We would hope that with the introduction of a greater level of competition, legal services will
become have to become more consumer focussed both in dealing with clients and in pricing their
services, we would welcome this.

Question 1-13 - Towards a risk based model of regulation

Question 10 - Could fewer restrictions on the management, ownership and financing of legal
firms change the impact upon the legal services sector of future economic downturns?

Question 11 - What are the key risks to the regulatory objectives associated with opening the
market to ABS and how are they best mitigated?

Question 12 - Are there particular types of business structure or model which you consider to
present a particular risk to the regulatory objectives?

Question 13 - What conflicts of interest do you think might arise in relation to ABSs and how
should they be managed?

As regarding risk factors, key issues arise about potential conflicts of interest, both between partners
involved in ABS but also at management and ownership levels, and also conflicting professional
duties. Another key risk is consumers’ exposure to the tactics of hard selling where new financial and
legal products are developed and put onto the market. One particular concern is dealing with the
problems that can occur at the interface between financial and legal services and advice as well as
how these services are marketed; regulatory responsibility in these areas can sometimes be unclear.
On the one hand firms offering both legal and financial advice services from suitably qualified
professionals could improve the financial advice received by clients. However, financial advisers and
legal professionals are under different regulatory expectations in terms of their duties to clients in
terms of the products and options they may present. Thus whilst the solicitor in an ABS may be under
a professional duty to act on the instructions of the client the financial adviser is not under a duty to
advise the client about all the products available on the market - the are entitled as a business to limit
their scope. In an ABS situation this could result in some consumers being offered fewer product
choices, and an ABS could incentivise the consumer with 'free financial advice' to effectively lock
them in. However, there is the trade off that the consumer receives financial advice from someone
who may be more competent in that professional area than a solicitor



Issues at the interface between financial and legal services have also been increasingly raised by the
increase in Claims Management activity in areas of financial compensation such as enforceability of
consumer credit debt, unfair bank charges recovery or PPI claims.® In many of these cases, various
regulatory protections are available but they need to be discharged and for regulators to take
responsibility to ensure that this happens. For example:-

A Berkshire CAB’s client was cold-called by Claims company from Bolton who said they could
get him a refund of PPl payments on a loan that he had paid off. He gave his debit card
details. When he received the forms, he realised that any such claim was inappropriate, so he
phoned the company who told him to return the forms unsigned. He later checked his bank
balance and found that the claims company had debited his account with £800. He telephoned
them several times but has been given excuses for the delay in refunding the £800. The
bureau adviser suggested that client contact local Trading Standards to report this as a scam.
The company are listed as authorised by the Ministry of Justice and the bureau advised on
making a complaint to the Claims Management Regulator. A Yorkshire CAB reported that the
same company had talked their client into giving her credit card details in order to claim for
bank charges recovery; money was debited prior to her signing any agreement

A West Midlands CAB client saw an advert in his local paper from a claims company saying
they could wipe out any loans or credit cards if he signed the agreement before 6th April 2007
because there is a good chance that the agreement was made incorrectly and therefore
unenforceable. The client contacted the company and he explained that he had taken out a
bank loan in February 2007 for £20,000 to buy a car with. The client then received a letter from
the company saying that if he signed the paperwork they would charge him £295 for checking
his agreement through and if they could not get the loan wiped out then they will send him
£245 back keeping £50 for administration charges. The client sought advice from the bureau
about the reliability of this company’s and agreement’s claims as his partner feared it could be
a scam. The bureau were unhappy with the nature of the arrangement with the company
which means client will have to pay £295.00 up front and rely on them returning £240.00 if the
agreement found not to be at fault - and it would still cost £50.00 to find this out.

In order to mitigate these risks, it is important that all regulators — the LSB as well as approved
regulators, financial regulators and sectoral regulators should be working together and looking the
risks across the transactions that take place along the “customer’s journey” through the legal services
market. As a starting point, we therefore strongly recommend that the LSB work with the
Ministry of Justice on the integration of Claims Management licensing with the licensing
regime for Alternative Business Structures.

Question 7 — 9 - Risk based regulation and its application to entities

Question 14 - How should licensing authorities approach entity-based regulation and what are
the main differences from the traditional focus on regulating individuals?

Question 15 - Do you agree with our view that licensing authorities should take a risk-based
approach to regulation of ABS, and if so, how might this work in practice?

Question 16 - What is your preferred balance in regulating ABS between a focus on high-level
principles and outcomes and a more prescriptive approach?

3 .
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Further to our response above whilst we endorse at a general level the “risk based” and “principles
based” approach, the regulator also needs to set conditions and a decisive approach to enforcement
to protect consumers. We would refer the LSB to the McRory principles outlined in Regulatory
Justice: Sanctioning in a post-Hampton World which looked at a widening of the options regulators
and enforcement bodies have, including the potential to use sanctions other than criminal
prosecutions. The McRory review identified range of possible enforcement options to tackle non-
compliance ranging from advice and persuasion, through warning letters, notices and undertakings,
to monetary penalties, restorative justice and the backstop of criminal prosecution. Many of these
mechanisms will be available to the LSB and OLC through their powers under the Legal Services Act,
consistent with the Regulatory, Enforcement & Sanctions Act 2008.

Making ABS regulation effective will involve more than just shifting the regulatory onus from
individuals to entities — individual and entity based regulation need to be joined up and actions needs
to be taken to ensure that there are no gaps between individual and entity regulation. This is the key
risk and challenge when it comes to the consumer experience — consumers need to have confidence
both in the professional brand and also in the services of the individual provider. For example

A Somerset CAB’s client was in dispute with their plumber who was represented by an
unregulated lawyer using the letter heading which included 'Advice & Legal Services - A
Partnership’ on the notepaper as well as the names of “Partners” a husband and wife, one of
whom has an LLB qualification. They represented the plumber in court and led the client to
believe that he was in some way a qualified legal practitioner. The client's legal action for
damages against the plumber was subject to numerous applications and delays because of
the conduct of these representatives. A complaint about the Partner was made by the CAB to
the Law Society but they were unable to assist as they could find no “direct evidence” that he
ever held himself out as a solicitor.

A Cambridgeshire CAB'’s polish client engaged a company who advertised themselves as
“Property Lawyers” for conveyancing because he thought they were lawyers, not licensed
conveyancers. He thought he was going to get back £1000 on completion, but this was not
forthcoming. He asked for a complaint form and was told 'they don't do them.' He did not
realise the difference between a lawyer and a conveyancer and feels he was mislead by the
headed notepaper.

Question 7 — 9 - Operating risk based regulation for ABS.

Question 17 - What are the advantages and disadvantages of a requirement on ABS to have a
majority of lawyer managers?

Question 18 - What are your views about how licensing authorities should determine whether
a person is a “fit and proper person” to carry out their duties as a HoLP or a HOFA?

Question 19 - What is the right balance between rejecting “higher-risk” licensing applications
and developing systems to monitor compliance by higher-risk licensed bodies?

Question 20 - How should regulators ensure a level playing-field between regulated legal
practices and licensed bodies?



Question 21- How should licensing authorities approach the access to justice condition, and
do you agree that it is unlikely that many licences should be rejected on the basis of the
condition?

Question 22 - How should licensing authorities give effect to indemnification and
compensation arrangements for ABS?

Question 23 - How should complaints-handling in relation to legal services provided by ABS
be regulated?

Question 24 - How should licensing authorities approach the “fit to own” test and how critical
is it in mitigating the risk to the regulatory objective of promoting lawyers’ adherence to their
professional principles?

Question 25 - Are there are any particular risks to the regulatory objectives that arise from
could arise from ABS offering non-reserved legal services?

These operational questions seem to be predominantly concerned the commercial sector for ABS, so
in addition to some general non-specialised observations below we also address these issues in the
next section within the rather different context of licensing special bodies. It would be helpful for the
LSB to set out some concrete proposals on the above issues and to consult on them.

However, we are pleased that the LSB recognises that there are some “high risk” factors to deal with
here. The “access to justice condition” set out in the Legal Services Act, is a good starting point for
the licensing process but we would like to see clear ideas on the actual obligations that will be placed
on providers holding a licence. Overall we consider that regulatory safeguards over professional
standards, ethics and customer service are more important than issues of ownership and board
composition as with the regulatory safeguards in place, unscrupulous players who specialise in
business models which offer poor value for money would be less likely enter the market in the first
place. Compliance monitoring and enforcement activity should therefore be strict, but so to should the
conditions set for market entrance. It would be disappointing, for example, to see a repeat of the
recent experience of claims management regulation, whereby 100 licenses were suddenly revoked;
in these circumstances questions invariably arise as to why the licenses were originally granted.*
And where licence conditions are breached sanctions should be immediate and effective.

Question 26 — 28 - Licensing Special Bodies

Question 26 - What are the risks to the consumer associated with the delivery of legal
services by special bodies and which more general risks are less relevant to these bodies?

Question 27 - Is it in the consumer interest to require special bodies to seek a licence, and if
so, what broad approach should licensing authorities take to their regulation?

Question 28 - Are there any other issues that you would like to raise in respect of ABS that
has not been covered by previous questions?

We agree in principle that special bodies should be subject to some level of entity based regulation
for the legal services they provide, but that the regulatory regime for these bodies need to be

* MoJ Website http://www.justice.gov.uk/news/newsrelease090809a.htm
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proportionate and take into account the different character and governance in this sector to
commercial providers. Not for profit advice sector organisations represent fewer risks and different
risks to regulators, principally due to the fact that they typically do not handle client monies or seek to
recover their costs from clients. Most not for profit organisations do not charge for their services and
people working in the advice sector are generally motivated by values rather than financial reward.
Reserved activities are only a very small part of the work that advice agencies undertake; currently
only some 20 bureaux employ solicitors for the purposes of undertaking authorised litigation activity,
though many more bureaux become engaged in legal proceedings in supporting their clients in Court
(for example through court duty schemes dealing with repossession cases). Some bureaux also
engage in probate activity

Secondly, it should also be taken into account that publicly funded advice activities are already
subject to high level of multiple regulation through various mechanisms. As far as CABx are
concerned there are already quality assurance mechanisms in place through Citizens Advice
membership scheme and governance arrangements; bureaux are audited against quality assurance
standards aligned with the Legal Services Commission’s quality mark system. The scheme includes
quality of advice manuals and guidance, training and supervision requirements, a service wide
professional indemnity insurance package and a complaints process for clients, and sanctions
process which can result in suspension of membership. Whilst this is not regulation in the public law
sense, and nor would it be appropriate or desirable to designate a charity membership body as a
regulator, Sir David Clementi nevertheless suggested that those working in advice agencies might be
brought within the regulatory net “by dint of the regulation that surrounds the operational unit in which
they work, for example through the Citizens Advice Bureaux network.”®

In addition to this internal quasi-regulation of the CAB brand, bureaux are externally regulated
through the following different mechanisms

e Each CAB is a registered charity, and all bureaux are also companies limited by guarantee
so are therefore already regulated by the Charity Commission and Companies House.

e Advice work in social welfare law categories funded through contracting with the Legal
Services Commission is subject to performance monitoring against very detailed contract
specifications. Advice providing organisations are subject to quality assurance auditing
under the LSC's Specialist Quality Mark or General Help Quality Mark.

e Under the Consumer Credit Act 1974 debt counsellors are required to be licensed. Citizens
Advice holds a group licence issued by the Office of Fair Trading which covers all member
bureaux of the Association 'to carry on the business of debt-adjusting and debt-counselling’
and “the provision of non-commercial credit information services (including non-commercial
credit repair)”

e Following recent legislative changes on debt relief, bureaux are approved intermediaries for
Debt Relief Orders and regulated by the Insolvency Service in respect of this work.

e Immigration advice is regulated under statute through Office of the Immigration Service
Commissioner (OISC).

e Reporting requirements to other specific funders such as the Big Lottery

CABXx offer a very diverse array of services; these include information and advice on a range of
issues. Crucially though, involvement in legal services, and providing legal advice, brings CABXx into
the entity based regulation of alternative business structures in respect of licensing special bodies.
This trend is likely to continue as the Legal Services Commission are increasingly requiring that the
delivery of some social welfare law services should require the employment of an authorised solicitor,
and these services may be delivered through a consortia, a partnership perhaps involving an NfP
agency and law firm, or a specifically commissioned Community Legal Advice Centre.

® Clementi Report 2004



Arguably, the current regulatory framework as it applies to NfP solicitor agencies is not altogether
satisfactory as it is only the employed solicitors or legal specialists, and not the organisations they
work for that are regulated in respect of the standards of legal services delivery. Consequently there
can be insufficient clarity about exactly what the regulated professionals are responsible for, and
furthermore that responsibility has not always been aligned with the authority necessary to ensure
that regulatory requirements are met within an organisation.

The development of entity regulation provides the opportunity to resolve these issues and to bring
consistency to the regulatory framework, especially where organisations are undertaking reserved
activities. However, the SRA now proposes that in order to promote clarity for consumers the scope
of ABS regulation should extend to any non-reserved legal activities provided by that ABS.® Instead,
they propose that the key distinction should be between legal services (regulated) and non legal
services (unregulated).

We consider that great care should be taken over what it is that regulators are attempting to regulate
here in relation to their regulatory objectives, as well as what type and method of regulation adopted.
The emphasis on regulation from the perspective of consumers of legal services and their customer
journey is a welcome one. Often advice sector clients are very vulnerable, and they may place
considerable reliance and dependence on our service. Overall though, the risk of consumer detriment
may be less than with the exposure and liability to costs that consumers can experience in
contracting with fee paying services and pursuing high risk litigation strategies.

We would therefore urge policymakers take a proportionate approach in the licensing of special
bodies in this sector. We envisage several possible options that could be explored and taken
forwards to achieve this.

1. A Group License

One potential option is the idea of a group license; indeed, the White Paper suggested that instead of
issuing a licence to each business unit, a national organisation such as Citizens Advice could be
licensed. The licence would be granted to the umbrella organisation, which would then be
responsible for ensuring that individual business units complied with it.” Citizens Advice currently
operates under an arrangement of this kind in relation to the licensing of their debt advice by the
Office of Fair Trading, under regulatory requirements set out in consumer credit legislation.

2. Aregulated “ring fence.”

Another option is a ring fenced approach that may confine regulation to a set of legal activities “ring-
fenced” from other activities within the organisation, and that regulatory arrangements could be put in
place to secure this ring fence. In effect, the regulator could consider requiring organisations to create
an internal ring fence between their regulated activities and their non-regulated activities. However,
there would be many disadvantages to agencies in pursuing this approach, and we do not think that it
should be necessary or desirable to require organisations to create separate legal bodies; as long as
the licensing body is satisfied that the arrangements for the ring-fence are sufficiently strong.
Separation requirements, (for example, stipulating that IT and accounts functions are separated
within and outside the ring-fence) could be problematic for CAB procedures which are designed to
manage the client’s journey holistically. For this reason all client records are held on the same
management information system (CASE), which is also used as a tool for feeding back issues to
policymakers. Moreover, it is precisely the strength of the CAB delivery model that we can provide a

® Solicitors Regulation Authority Regulating Alternative Business Structures 2009
" The Future of Legal Services: Putting Consumers First, DCA 2006
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range of connected services to our users, and clients can be referred and transferred to different
levels of casework services depending on their needs.

3. An exemption arrangement

The White Paper suggested that licensing requirements could be waived for some special bodies
either on competency grounds, or access to justice grounds. Specifically it was suggested that
“‘where the criteria demonstrated by quality assurance schemes, such as the Legal Service
Commission’s Quality Mark, overlap with those sought by regulators, it will be possible to waive the
requirement to re-submit information.” Furthermore it was suggested that regulators might be able to
“‘waive the normal requirement for a licence where this would impose such a burden on an
organisation that it would not be able to provide services,” (for example legal services are “ancillary”
to their main business and “rarely called for”).2 Alternatively, exemption arrangements could be
achieved where special licenses are offered which include agreed waivers from approved regulators
with respect to the application of particular professional rules that would be inappropriate to apply to
not for profit agencies.

4. Flexibility over the HOLP/HOFA requirements.

We agree than in any ABS enterprise it is important that the professional standards of legal services
are kept in check through the type of supervisory arrangements envisaged in the roles of HOLP and
HOFA. However, these roles have been conceived within a commercial management framework and
may not fit in quite the same way for not for profit advice agencies. We certainly consider that there
would be advantages for agencies for a HOLP type role and a key question for advice agencies is
who is the person responsible for ensuring compliance with legal services regulation and how should
redress be dealt with. We consider that fulfilment and designation of the HOLP function within an
NFP agency will necessarily depend on the structure and composition of the organisation or
partnership. Where supervisory arrangements have failed, and consumers have not been well
served the jurisdiction on the OLC should clearly have a role, if internal procedures have not resolved
matters to clients’ satisfaction.

We would welcome the opportunity to discuss these issues further. In context of the need for further
discussion, it is appropriate for there to be a transitional period as required under the Legal Services
Act for the commencement of regulating not profit bodies as ABS in order to design a regulatory
framework that is fit for purpose, involving others if necessary such as the Office for the Third Sector.
Planned current and future developments, including changes to LSC contracts and external changes
in the regulatory environment, with for example Claims Management regulation becoming the
responsibility of the LSB, also make this transitional period necessary in order to ensure that
regulatory policy takes these developments into consideration.

8 ibid
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